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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judge

JI M WALTER RESOURCES, | NC., ONTEST PROCEEDI NG
CONTESTANT
Docket No. SE 87-35-R
V. Citation No. 2811378; 12/10/86
SECRETARY OF LABOR, No. 7 M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)
RESPONDENT

DECI SI ON

Appearances: R Stanley Mrrow, Esq., and Harold D. Rice,
Esq., Birm ngham Al abarma for Contestant;
Wl liam Lawson, Esqg., Ofice of the Solicitor
U. S. Department of Labor, Birm ngham Al abanmms,
for Respondent.

Before: Judge Merlin

This case is a notice of contest filed by JimWlter
Resources, Inc., seeking review of a citation issued under
section 104(a) of the Federal Mne Safety and Health Act of 1977,
30 US.C 0O801 et seq., for a violation of 30 C.F. R 0O 75.503.

Citation No. 2811378, dated Decenber 10, 1986, sets forth
the condition, or practice in question, as foll ows:

"The #49 ramcar |ocated on the No. 8 section (008AQ)
was not nmmintained in a pernissible condition in that
the battery conpartnment, which contains 120 cells, had
one cell "junped out" or "bypassed" decreasing the
nom nal voltage of the batteries by 2 volts."

30 CF.R 0O 75.503, which restates section 305(a)(3) of the
Act, 30 U.S.C. O 865(a)(3), provides as foll ows:

"The operator of each coal mine shall maintain in
perm ssi ble condition all electric face equi pnent
required by 0O 75.500, 75.501, 75.504 to be permissible
which is taken into or used inby the | ast open crosscut
of any such mne."
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"Permissibility" is defined in 30 CF.R 0O 75.2(i) as follows:

"Perm ssible"” as applied to electric face equi pment
means all electrically operated equi pment taken into or
used inby the |last open crosscut of an entry or a room
of any coal mne the electrical parts of which

i ncluding, but not Iimted to, associated electrica
equi pnment, conponents, and accessories, are designed,
constructed, and installed, in accordance with the
specifications of the Secretary, to assure that such
equi pnment will not cause a mne explosion or mne fire,
and the other features of which are designed and
constructed, in accordance with the specifications of
the Secretary, to prevent, to the greatest extent
possi bl e, other accidents in the use of such equi pnment;
and the regul ations of the Secretary or the Director of
the Bureau of Mnes in effect on March 30, 1970,
relating to the requirenents for investigation,
testing, approval, certification, and acceptance of
such equi pnent as perm ssible shall continue in effect
until rmodified or superseded by the Secretary, except
that the Secretary shall provide procedures, including
where feasible, testing, approval, certification, and
acceptance in the field by an authorized representative
of the Secretary, to facilitate conpliance by an
operator with the requirenments of O 75.500 within the
peri ods prescribed therein."

The naintenance requirements for electronic face equi pment
are found at 30 C.F.R 0O 75.506A1(a) and provide, in pertinent
part:

"el ectronic face equi pnent which neets the
requirenents for permssibility set forth in O 75.506
will be considered to be in pernmissible condition only
if it is maintained so as to nmeet the requirenments for
perm ssibility set forth in the Bureau of M nes
schedul e under which such electric face equi pment was
initially approved, or, if the equipnent has been

nmodi fied, it is maintained so as to neet the

requi renents of the schedul e under which such
nodi fi cati on was approved" (enphasis added).
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30 CF.R 0O 18.15 provides the procedures in which an operator
must follow in order to nodify any feature of approved or
certified equi pnent. That section states:

"If an applicant desires to change any feature of
approved equi pment or a certified conponent, he shal
first obtain MSHA's concurrence pursuant to the
foll owi ng procedure."

The parties agreed to the follow ng stipulations: (1) the
operator is the owner and the operator of the subject mne; (2)
the operator and the mne are subject to the jurisdiction of the
Federal M ne Safety and Health Act of 1977; (3) the
adm nistrative |law judge has jurisdiction of this case; (4) the
i nspector who issued the subject citation was a duly authorized
representative of the Secretary; (5) a true and correct copy of
the subject citation was properly served upon the operator; (6) a
copy of the subject citation at issue in this proceeding is
aut hentic and may be adnmitted into evidence for purposes of
establishing its issuance, but not for the purpose of
establishing the truthful ness or rel evancy of any statenents
asserted therein; (7) the operator adnmits that one cell on the
battery of the ramcar referred to in the subject citation was
"junped out" or "bypassed" (Tr. 5A6).

The instant matter is a notice of contest, but in order to
avoid duplicative litigation the parties agreed to the follow ng
addi ti onal stipulations which would be relevant to a potentia
penalty case: (8) the operator's size is medium (9) inmposition
of a penalty will not affect the operator's ability to continue
in the business; (10) the alleged violation was abated i n good
faith; (11) the operator's history of prior violations is average
for its size; (12) injury was unlikely (Tr. 7).

A letter dated February 27, 1987 to the Solicitor from Caro
M Boring, Chief, Electrical Power Systens Branch of the M ne
Safety and Health Admi nistration states, as follows:

"This is in reply to M. George D. Palner's letter
dated February 13, 1987 and our tel econ of February 26,
1987. "

"I am Chief of the Electrical Power Systens Branch

Di vision of Electrical Safety. This branch has the
responsi bility of approving electric nmotor driven

equi pnrent for use in gassy mnes, under Part 18 of
Title 30 Code of Federal Regulations. | have reviewed
the records for Approval No. 2GA2275-10. This approva
was issued for a Jeffrey M ning Machi nery Division

Type 404 BatteryAPowered RAMCAR. The RAMCAR i s approved
with 120
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cells giving a total machine voltage of 240 volts.
Exhi bit 2).

( Gover nnent

The facts of this case are not in dispute. The cited ram car
is a piece of electrical face equi pment which transports coa
back and forth fromthe face to the feeder (Tr. 12). It was in
service when the inspector cited it (Tr. 14). The ram car was
originally approved as pernissible by MSHA with 120 cells and a
vol tage of 240 (Tr. 16, 39A40, 57, 124; Governnent Exhibit 2).
One cell on the ramcar's battery had been bypassed or junped out
(Tr. 13A14, 16; Stipulation 7). The cell had been bypassed with a
wel ded el ectrical connection (Tr. 54, 110, 132; Operator Exhibit
6). The effect of bypassing was to reduce the nunmber of cells
from 120 to 119 and decrease voltage from 240 to 238 (Tr. 24, 36,
62, 124). Bypassing one cell does not create a hazard and poses
no i medi ate threat of injury (Tr. 64, 95; Stipulation 12).
However, when nmultiple cells are bypassed, the tenperature of the
battery i ncreases and at some point, heat could cause other cells
to short out and create arcing or sparking (Tr. 67, 72, 74,
114A117).

I conclude a violation existed. The ternms on which the ram
car was initially approved as perm ssible are explicit: 120 cells
and 240 volts. Bypassing is a deviation fromthe approved wring
di agram t hat cannot be all owed because there is no provision for
it. As suggested at the hearing, it nay be that through a field
change nodification submitted to MSHA, the operator can obtain
perm ssion to bypass a cell, but that inquiry is beyond the scope
of these proceedings (Tr. 17). In Mesa v. Anpco Stee
Cor poration, (Docket No. HOPE 76X487AP) dated May 9, 1977
(unpubl i shed) Adm nistrative Law Judge Broderick concl uded:

"bridging cells in a battery-powered ram car
used as face equi pnent substantially alters the
characteristics of the equipnent and therefore destroys

its permssibility. | conclude that bridging cells in
the battery conpartnment is a violation of 30 CF. R 0O
75.503. "

I agree with Judge Broderick and follow his decision.

The operator's argunment that the battery can be separated
fromthe ramcar for purposes of permissibility, cannot be
accepted. As all w tnesses agreed, the battery is an integra
part of the ramcar (Tr. 16A17, 76, 78, 124). Further, the
operator's assertion that the requirenment of 240 volts can be
di sregarded because vol tage decreases to 204 during the shift,
al so must be rejected. If the ramcar begins the shift with |ess
than 240 volts, it will decrease bel ow 204 during the shift (Tr
92A93). | accept the electrical inspector's testinony that during
the shift the voltage should not go bel ow 204 (Tr. 90A91).
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Adm ttedly, bypassing one cell is not serious. But gravity is not

the test of whether a violation exists. Rather, it is one of the
six criteria to be evaluated in determ ning the amunt of civi
penalty to be assessed. Care nust be taken not to confuse the
vari ous concepts encountered when interpreting the Act. Indeed,
acceptance of the operator's position would take enforcenment of
the Act down an uncertain road where a violation would originate
at sone inperceptible and undefined point. Thus, if bypassing one
cell is allowed, what of two, six, ten, or twenty? Conceptually,
and practically, such an approach cannot work

The post-hearing briefs of the parties have been revi ewed.
To the extent they are inconsistent with this decision, they are
rej ected.

In light of the foregoing, it is ORDERED that the citation
be AFFI RMED and that the operator's notice of contest be
Dl SM SSED.

Paul Merlin
Chi ef Administrative Law Judge



